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SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN THE COUNTY OF KING

SEATTLE TIMES COMPANY,
CASE NO: 22-2-02748-7 SEA

Plaintiff,
ORDER ON CROSS MOTIONS FOR

\2 SUMMARY JUDGMENT

BHC FAIRFAX HOSPITAL, INC., dba
NORTHWEST SCHOOL OF INNOVATIVE
LEARNING, '

Defendant.

This matter came before the Court on cross motions for summary judgment under CR 56.
The Court has considered the following:
1. Defendant’s Motion for Summary Judgment;
2. Declaration of Christopher L. West in Support of Defendant’s Motion for
Summary Judgment;
3. Declaration of Lisa P. Shevlin in Support of Defendant’s Motion for Summary
Judgment;

4. Plaintiff’s Motion for Summary Judgment;
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5. Declaration of Michael Reicher in Support of Plaintiff’s Motion for Summary
Judgment;
6. Declaration of Katherine A. George In Support of Plaintiff’s Motion for Summary
Judgment;
7. Plaintiff’s Response Opposing Defendant’s Motion for Summary Judgment;
8. Declaration of Michael Reicher in Response to Defendant’s Motion for Summary
Judgment;
9. Declaration of Katherine A. George in Opposition to Defendant’s Motion for
Summary Judgment;
10. Declaration (;f Emily Ragan in Response to Defendant’s Motion for Summary
Judgment;
11. Defendant’s Response to Plaintiff’s Motion for Summary Judgment;
12. Reply in Support of Plaintiff’s Motion for Summary Judgment; and
13. Reply in Support of Defendant’s Motion for Summary Judgment
This case arises out of the Seattle Times’ request for records from BHC Fairfax Hospital,
Inc., dba Northwest School of Innovative Learning (NWSOIL) under the Public Records Act
(PRA), chapter 42.56 RCW, which requires every government agency to make records available
for public inspection and copying. BHC Fairfax Hospital, Inc. (BHC Fairfax), which describes
NWSOIL as a behavioral branch of the hospital, took the position that NWSOIL is not subject to
Washington’s PRA and rejected the request. The Seattle Times brought this action as a result.
Both parties have moved for summary judgment on the issue of whether NWSOIL is subject to

the PRA as the functional equivalent of a government agency.
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The PRA is a strongly worded mandate for open government that must be liberally
construed to ensure that the public's interest in broad disclosure is protected. Fortgang v.

Woodland Park Zoo, 187 Wn. 2d 509, 512, 387 P.3d 690 (2017). The purpose of the PRA is to

increase government transparency and accountability by making public records accessible to
Washington's citizens. Wash. Rev. Code Ann. § 42.56. The PRA can apply to a private entity to
the extent that is it performing the functional equivalent of a public agency. Cedar Grove

Composting, Inc. v. City of Marysville, 188 Wn. App. 695, 718-719, 354 P.3d 249 (2015). In

determining whether NWSOIL is the functional equivalent of a public agency, this Court applies

the four-factor test adopted by the Court of Appeals in Telford v. Thurston County Bd. of
Comm’rs, 95 Wn. App. 149, 162-63, 974 P.2d 886 (1999). The Telford test was designed to
protect against governments operating secretly, through private entity surrogates. Fortgang, 187
Wn.2d at 533.

The first factor to consider is whether NWSOIL performs a government function by
providing public education to students with disabilities. As our state constitution states, “[i]t is
the paramount duty of the state to make ample provision for the education of all children residing
within its borders, without distinction or preference on account of race, color, caste, or sex.”
Wash. Const. art. IX, § 1 (emphasis added). Our Supreme Court has further concluded that our
state constitution confers a duty on the state to fully fund basic education, including special

education for children with disabilities. McCleary v. State, 173 Wn.2d 477, 526-27,269 P.3d

327 (2012). The Court finds that providing education is a core government function. The
legislature has permitted school districts to contract with non-public agencies to provide special
education, while retaining the responsibility to comply with the law. RCW 28A.155.060. Given

this framework, the court finds Clarke v. Tri-Cities Animal Care & Control Shelter, 144 Wn.
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App. 185, 181 P.3d 881 (2008), instructive. In that case, a local government delegated authority
for animal control services to a private animal control agency by contract. The delegation was
defined by contract, could only occur through contract, and resulted in the private entity stepping
into the shoes of the local government. The Court of Appeals concluded that the animal shelter
performed a government function. It went on to say “. . . if we to conclude that [the private
animal control entity] is not a functional equivalent of a public agency, we would be setting a
precedent that would allow governmental agencies to contravene the intent of the...Public
Records Act by contracting with private entities to perform core government functions.” Clarke,
144 Wn. App. At 194. The same rationale applies in this case. NWSOIL’s authority to provide
special education services is defined by contract and it has essentially stepped into the shoes of
the school districts to carry out the state’s duty to provide special education to children with
disabilities. As in Clarke, if this Court were to conclude that NWSOIL was not the functional
equivalent of a public agency, the state could “contravene the intent of the . . .Public Records Act
by contracting with private entities to provide core government functions.” Id. This factor
weighs in favor of finding that NWSOIL is the functional equivalent of a public agency.

The second factor to consider is the level of government funding. Washington cases
suggest that the percentage of funds attributable to public sources is the foremost consideration

when applying the second Telford factor. Fortgang, 187 Wn. 2d at 529. In addition, as a general

rule, the type of funding matters, and an ordinary fee-for-services model typically weighs against

functional equivalency. Id.
NWSOIL is funded almost entirely with public money. While BHC Fairfax states that

some portion of overhead expenses and fixtures are covered by BHC Fairfax, there is no
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evidence that such costs constitute a meaningful percentage of NWSOIL’s funding. The record
supports that nearly 100% of NWSOIL’s funding is public.

BHC Fairfax argues that even if the percentage of public funding is high, the manner of
funding weighs against functional equivalency. All school districts pay the same set price per
student with an additional cost for a one-on-one aide. The tuition amount is set on a yearly basis,
and NWSOIL bills the school districts on a monthly basis. BHC Fairfax argues that its funding

is like the fee-for-services model in McKee v. Paratransit Servs., 13 Wn. App. 2d 483, 466 P.3d

1135 (2020) where Paratransit, a company that provided transportation services to Medicaid
recipients, billed the state for each trip as well as reimbursement for administration costs. The
Court disagrees. The funding scheme in McKee is an ordinary “fee-for-identified-services”
model that furthers the goal of transparency in governmental affairs: Paratransit is essentially a
business enterprise that receives public money in return for specific services rendered on an
arms-length basis. That is not the case here. While NWSOIL is technically funded on a fee-per-
student basis, it is not an “ordinary” fee-for-services model because it does not identify the
services rendered and it receives the equivalent of a block of funds every month that it spends
entirely at its own discretion. In such circumstances, the public must have access to records of
the spending organization to determine how the funds were spent. In sum, the Court finds that
the percentage of funding and the manner of funding weigh in favor of a finding that NWSOIL is
the functional equivalent of a public agency.

The third factor is the extent of government involvement and control. NWSOIL
maintains its own insurance and is an independent contractor. It also has its own employees who
not considered public employees and receive no benefits from the local government. While

NWSOIL has autonomy over much of the day-to-day delivery of special education services for
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students in the program, the record shows that the school districts are actively involved in the
delivery of special education at NWSOIL. Representatives from the school districts provide
transportation to students, conduct evaluations of students, attend IEP and intake meetings,
jointly draft IEPs, demand changes to IEPs, train and coach NWSOIL staff members, provide
education materials, and check on student progress. Significantly, the school districts remain
legally responsible for ensuring that an appropriate IEP is developed and that NWSOIL is
providing services that conform to it. This involvement and control goes well beyond “mere
regulation.” This factor weighs in favor of a finding that NWSOIL is the functional equivalent
of a public agency.

The last factor is whether the entity was created by the government. BHC Fairfax. was
incorporated in 1996 as a for-profit corporation. NWSOIL opened its first campus in 2000.
NWSOIL was not created by the government. This factor weighs against PRA coverage.

The Court finds that there is no genuine issue of material fact precluding summary
Judgment. Recognizing that whether an agency must comply with the PRA is a fact specific
inquiry and must be decided on a case-by-case basis, this Court concludes that on balance, the

Telford factors weigh in favor of the Seattle Times’ position that NWSOIL is subject to the PRA.

THEREFORE, the Court FINDS that the Seattle Times is entitled to judgment as a matter

of law that Defendant BHC Fairfax Hospital is the functional equivalent of an agency for
purposes of the PRA, ch. 42.56 RCW, when doing business as the Northwest School of
Innovative Learning.

It is hereby ORDERED that the Plaintiff’s Motion for Summary Judgment is GRANTED
and the Defendant’s Motion for Summary Judgment is DENIED.

It is further ORDERED that:
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1. Within thirty (30) days of this order, BHC Fairfax Hospital will produce to the Seattle
Times all non-exempt records requested by Seattle Times reporter Michael Reicher in
December 2021;

2. If BHC Fairfax Hospital believes that any records are exempt from disclosure, it will
provide a detailed log identifying the records and briefly explaining why they are
exempt;

3. Ifthere is a dispute about exemption claims, the parties will confer and agree on a
briefing schedule for determining which if any records are exempt; and

4. Briefing on an award of fees and penalties pursuant to RCW 42.56.550 will take place
on an agreed schedule after the number of responsive, non-exempt records is
determined.

IT IS SO ORDERED.

DATED: January 18, 2023.

P

HONORZABLE ANNETTE M. MESSITT
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